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UNITED STATES COURT OF VETERANS APPEALS

NO. 96-1590

THEODORE J. DITTRICH, APPELLANT,
 

       V. 

TOGO D. WEST, JR.,
ACTING SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before NEBEKER, Chief Judge, and KRAMER, FARLEY,
HOLDAWAY, IVERS, STEINBERG, and GREENE, Judges.

O R D E R

A judge of the Court having called for en banc consideration of this appeal, and a majority
of the Court having voted against such consideration, it is

ORDERED that initial consideration of this appeal by the en banc Court is denied.

DATED:  January 22, 1998 PER CURIAM.

STEINBERG and KRAMER, Judges, dissenting: We voted for en banc review of the panel
opinion in this case (issued on January 6, 1998) and of the proposal that briefing be sought by the
en banc Court or the panel on the issue of the effect of the enactment, while this case was pending
on appeal, of Pub. L. No. 105-111, 111 Stat. 2271 (Nov. 21, 1997) (regarding clear and unmistakable
error (CUE) claims), on the doctrine of "delayed subsuming" as adopted in Donovan v. Gober, 10
Vet.App. 404, 407-08 (1997),  and Chisem v. Gober, __ Vet.App. ___, ___, No. 96-166, slip op. at
4 (Nov. 14, 1997).

The panel opinion in this case disposes of a complex issue without having received briefing
from either party and does so in a totally conclusory manner, as follows:

This act [Pub. L. No. 105-111] codifies 38 C.F.R. § 3.105(a) [1997] and, abrogating
Smith, supra, in part, makes [Board of Veterans' Appeals (BVA or Board)] . . .
decisions subject to revision by the BVA based upon CUE.  Id.  Judicial review of
a BVA decision denying a claim of CUE in an earlier BVA decision would then be
available.  The act, however, does not affect the Court's decisions in Chisem and
Donovan.  Pursuant to the Court's holdings in those cases, the March 1960 RO
decision was subsumed by the June 1969 BVA decision and that RO decision,
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therefore, is not subject to a CUE claim.  Although sections 5109A and 7111 may
have made the June 1969 BVA decision itself subject [to] a CUE claim, a BVA
decision on such a claim is not now before this Court.

Ante at ___, slip op. at 3-4.  Moreover, not only has no briefing been received by the Court in this
case but none has been received in any other case on the effect of Pub. L. No. 105-111, although the
Court was in the process of ordering such briefing in Donovan when the appellant there filed an
appeal to the U.S. Court of Appeals for the Federal Circuit (Federal Circuit), thus divesting this
Court of jurisdiction over that appeal, see Cerullo v. Derwinski, 1 Vet.App. 195, 196 (1991).
Donovan v. Gober, __ Vet.App. __, No. 96-196 (Dec. 19, 1997) (per curiam order) (Steinberg and
Kramer, JJ., concurring).

The Court's opinion in Dittrich holds that a CUE claim as to an unappealed and therefore
final 1960 Veterans' Administration (now Department of Veterans Affairs) (VA) regional office
(RO) decision was not able to be raised under Smith (William) v. Brown, 35 F.3d 1516, 1527 (Fed.
Cir. 1994) (holding that CUE review applies only to prior final decisions of agencies of original
jurisdiction (ROs) and not to prior decisions of the Board), because that final VARO decision was
"subsumed" by a 1969 BVA decision and was "thus not subject to a claim of CUE as a matter of
law."  Ante at ___, slip op. at 3.  The Court stated in Dittrich: "The June 1969 BVA decision
reopened and fully readjudicated the same claim that was the subject of the March 1960 [RO] rating
decision."  Ibid.

On September 29, 1997, the Court issued its opinion in Donovan affirming a December 12,
1995, decision of the Board denying a claim of CUE in an August 1947 RO decision that had denied
service connection for psychoneurosis.  Donovan, 10 Vet.App. at 408-09.  The appellant there had
been awarded service connection for post-traumatic stress disorder (PTSD) by an RO in July 1993
and rated 10% disabled effective November 5, 1991.  In its September 1997 opinion, the Court held
that the 1947 RO decision, which had not been appealed and had become final, had been
"subsumed" by a 1988 BVA decision that had "made a de novo review and essentially reviewed the
1947 RO decision" and had then denied reopening of the same claim.  Donovan, 10 Vet.App. at 408.
But see id. at 409 (Steinberg, J., dissenting).  The Court there expressed its agreement with a
May 12, 1995, precedential opinion of the VA General Counsel [hereinafter G.C. Prec. 14-95] that
a CUE claim "under 38 C.F.R. § 3.105(a) concerning a final, unappealed [RO] decision may not be
considered where the [BVA] has reviewed the entire record of the claim following subsequent
reopening and has denied the benefits previously denied in the unappealed decision."  G.C. Prec.
14-95 at 6; Donovan, 10 Vet.App. at 407-08.  That G.C. opinion and the Court both relied on the
Federal Circuit's opinion in Smith holding that prior final BVA decisions were not subject to revision
for CUE.  The Court concluded in Donovan that permitting CUE review in a situation such as in the
instant case would place the RO "in the anomalous position of reviewing the decision of the BVA,
a superior tribunal", as prohibited by Smith, 35 F.3d at 1526.  Donovan, 10 Vet.App. at 409; see also
G.C. Prec. 14-95 at 4-5.  The Donovan Court thus reasoned that under "the facts [t]here" if an RO
were to find CUE in its prior determination it "would, in effect, overturn the 1988 BVA decision."
Id. at 408-09.
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The law prior to the Court's opinion in Donovan was clear that a BVA decision subsumed
an RO decision that was the subject of the appeal to the Board that produced that BVA decision.
See 38 C.F.R. § 20.1104 (1997); Elkins v. Brown, 8 Vet.App. 391, 396 (1995) (CUE claim could not
be raised as to RO decision because service connection for psychiatric disability was subject of
subsuming BVA decision); Landicho v. Brown, 7 Vet.App. 42, 52 (1994) (claim to reopen RO denial
of service-connection claim subsumed by Board decision on appeal on same question).  However,
the opinion  in Donovan was the first to hold that there could be a subsuming of an unappealed RO
decision by a later BVA decision appealing a later RO decision on reopening the same claim -- a
"delayed subsuming".

On November 21, 1997, Public Law 105-111 was enacted.  It amended title 38 of the U.S.
Code to add two new sections; new section 5109A codifies the VA CUE regulation, 38 C.F.R.
§ 3.105(a), by providing for CUE review of decisions by the Secretary, and new section 7111
supersedes the Smith holding by providing that prior Board decisions are "subject to revision on the
grounds of [CUE]", 38 U.S.C. § 7111(a).  See H.R. REP. NO. 105-52, at 2 (1997) ("bill would
effectively codify this regulation [38 C.F.R. § 3.105(a)], and extend the principle underlying it to
BVA decisions"); S. REP. NO. 105-157, at 4 (describing Smith holding and contravening effect of
new law).

Section 1(c) of Pub. L. No. 105-11 provides:

(c) EFFECTIVE DATE.--
(1) Sections 5109A and 7111 of title 38, United States Code, as added by this

section, apply to any determination made before, on, or after the date of the
enactment [Nov. 21, 1997] of this Act.

(2) Notwithstanding section 402 of the Veterans['] Judicial Review Act
[VJRA] (38 U.S.C. 7251 note), chapter 72 of title 38, United States Code, shall apply
with respect to any decision of the Board of Veterans' Appeals on a claim alleging
that a previous determination of the Board was the product of clear and unmistakable
error if that claim is filed after, or was pending before the Department of Veterans
Affairs, the Court of Veterans Appeals, the Court of Appeals for the Federal Circuit,
or the Supreme Court on the date of the enactment of this Act.

Pub. L. No. 105-111, § 1(c), 111 Stat. at 2271-72.  In addition, new section 5109A, as to CUE in
prior final RO decisions, provides that such a claim "may be made at any time after that [RO]
decision is made" and that such a claim "shall be submitted to the Secretary [the RO] and shall be
decided in the same manner as any other claim".  38 U.S.C. § 5109A(d), (e).  New section 7111, as
to CUE in prior BVA decisions, provides that such claims "may be made at any time after that
[BVA] decision is made" and that such a claim "shall be submitted directly to the Board and shall
be decided by the Board on the merits, without referral to any adjudicative or hearing official acting
on behalf of the Secretary".  38 U.S.C. § 7111(d), (e).

We believe that the enactment of the new public law raises a number of questions about the
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viability of the delayed-subsuming doctrine adopted in the September 1997 opinion in Donovan. 
Along the lines of the concerns expressed in our concurring statement to the December 19, 1997,
order denying as moot the appellant's motion for reconsideration in Donovan, supra, we believe that
the following issues as to the facts of this case require briefing by the parties here:

(1) What effect, if any, does the enactment of Pub. L. No. 105-111, and
especially new section 5109A(e) (claim "shall be decided in same manner as any
other claim"), have on the authority of the Smith opinion as the basis for the
delayed-subsuming doctrine adopted in Donovan?

(2) Does new section 5109A permit application of the delayed-subsuming
doctrine in this case?

(3) Does new section 5109A apply to this case by virtue of section 1(c) of the
public law (making new sections 5109A and 7111 applicable to any determination
whenever made and providing that judicial review is available with respect to a claim
alleging CUE in a final BVA decision even though no VJRA section 402 Notice of
Disagreement has been filed as to such a claim), see also Karnas v. Derwinski,
1 Vet.App. 308, 313 (1991) ("where the law or regulation changes after a claim has
been filed or reopened but before the administrative or judicial appeal process has
been concluded, the version most favorable to the appellant should apply unless
Congress provided otherwise or permitted the [Secretary] to do otherwise and the
Secretary did so")?

(4) Whether or not delayed subsuming is precluded by the new public law,
and in view of section 1(c) of that law, (a) should the appellant's CUE claim, by
virtue of any document filed with VA, now be considered a claim, under new section
7111, of CUE in the Board's June 1969 decision, and should the case be remanded
for the Board to adjudicate that claim, or (b) should the case be remanded for the
Board to consider whether or not such a CUE claim is before it or, in any event,
whether it will, "on [its] own motion", as provided for in new section 7111(c), review
its June 1969 BVA decision for CUE, cf. Fazon v. Brown, 9 Vet.App. 319, 321
(1996) (per curiam order) ("[w]hether the appellant's claim is an original one or one
to reopen is an issue which requires initial adjudication by the Board")?

(5) Should the case be remanded for the Board to consider initially any or all
of the foregoing questions, cf. Fazon, supra?

 
It is regrettable that the Court has chosen to rush to judgment on these issues without the

opportunity to be enlightened by the adversarial process.  On our part, we believe that we would be
in a better position to resolve the rather complex questions set forth above were we first to receive
the views of the parties.


